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1.0 SITE DESCRIPTION AND PROPOSAL 

1.1 This application relates to The Coach House, a 19th Century curtilage listed barn associated    
with Grade 2 listed Woodend Farm. The site is located within a rural part of Shuthonger – 
just outside of the village of Twyning. There are no landscape designations or restrictive 
constraints affecting the site. 

1.2 This application is for a Certificate of Lawfulness for the use of The Coach House as an 
 independent dwelling for a continuous period in excess of 10 years. 

1.3 In support of the case, the applicant has provided evidence including a statutory declaration, 
 tenancy agreement, various letters from people with a knowledge of the property and the 
 applicants’ occupation of the property and correspondence between the applicant and 
 Tewkesbury Borough Council. 

1.4 The application is reported to Committee as the applicant is a serving member of 
 Tewkesbury Borough Council. 

2.0 RELEVANT LEGISLATION 

2.1 Section 191(4) of the Town and Country Planning Act requires local planning authorities to 
issue a Certificate of Lawfulness of Existing Use or Development (CLUEDS) where they are 
satisfied of the lawfulness at the time of the application of the use described in the 
application. In any other case they shall refuse the application. 



 

2.2 The advice in the PPG on 'Lawful development certificates' makes it clear that the applicant 
is responsible for providing sufficient information to support an application. The relevant legal 
test of the evidence is 'on the balance of probability'. An applicant's own evidence does not 
need to be corroborated by independent evidence to be accepted. A local planning authority 
is entitled to canvass evidence if it so wishes before determining an application. Where the 
Council has no evidence of its own, or from others, to contradict or make less than probable 
the applicant's version of events, there is no good reasons to refuse the application provided 
that the applicant's evidence is sufficiently precise and unambiguous to pass the 'balance of 
probability' test. 

3.0 CONSULTATIONS AND REPRESENTATIONS 

3.1 Twyning Parish Council – No comments received. 

3.2 Local Residents – The application has been publicised through the posting of a site notice 

 for a period of 21 days and no letters of representation have been received. 

4.0 ANALYSIS 

4.1  Evidence submitted with this application comprises of a variety of documents advising that 
 The Coach House has been in continuous use as a residential dwelling since 2006 and it 
 therefore seeks a certificate of lawful development to regularise this breach. 

4.2 It is noteworthy that whilst the agent has applied the 4 year rule, referring to the Arun [2006] 
 EWCA Civ 1172 case it is not considered that this is the correct approach because to apply 
 this there must have been a material change of use from a holiday let to an independent 
 dwelling. 

4.3 It is relevant to note that permission was granted under reference 92/00403/FUL for the use 
 of The Coach House as a granny flat and Condition B) states that: 

The development hereby permitted shall only be used in conjunction with and as 
ancillary to the residential enjoyment of the adjoining dwellinghouse known as 
Woodend Farm. 

4.4 In view of this, the use of the building as an independent dwelling constitutes a breach of 
 that condition.  

4.5 The submitted evidence suggests that The Coach House was occupied as a separate 
 dwelling since its ‘creation’ (conversion) in 1999 and as such no material change of use has 
 taken place. Therefore the Welwyn Hatfield [2011] UKSC 15 case is the most relevant piece 
 of case law. This indicates that the 10 year rule need be applied instead in relation to the 
 breach of condition.  

4.6 In view of this, the relevant time window which must be considered is November 2010 to 
 November 2020 (the date which the application was received) and it must be demonstrated 
 that there has been a continued and uninterrupted use as a dwelling since then. 

 

 



 

4.7 The submitted statutory declaration, tenancy agreement and various letters of 
 representation all indicate that the dwelling has been continuously occupied for a period 
 exceeding 10 years, and no evidence is available to contradict the applicant. Therefore, 
 based on the evidence submitted by the applicant, on the balance of probabilities it is 
 considered that the use of the building (as defined in the site location plan) as an 
 independent dwelling, as well as use of the associated garden and parking area for private 
 domestic purposes is lawful. 

4.8 Accordingly it is the Council's view that, based on the evidence submitted by the applicant, 
 on the balance of probabilities: The Coach House (as defined in the site location plan) has 
 been used as an independent dwelling for a period exceeding 10 years, as has the garden 
 and parking area. The use is therefore considered lawful by virtue of Section 171b (1) and 
 171B (3) and Section 191 of the Town and Country Planning Act 1990 (as amended). 

REASON: 

The evidence submitted to the Council demonstrates that, on the balance of probability, the land 
edged red on the plan attached to this certificate has been used as an independent dwelling for a 
continuous period in excess of 10 years prior to the date on which this application was submitted. 
The use and development are therefore considered lawful by virtue of Section 171b (1) and 171B 
(3) and Section 191 of the Town and Country Planning Act 1990 (as amended). 

INFORMATIVES: 

1. In accordance with the requirements of the NPPF the Local Planning Authority has sought to 
determine the application in a positive and proactive manner by offering pre-application advice, 
publishing guidance to assist the applicant, and publishing to the council's website relevant 
information received during the consideration of the application thus enabling the applicant to be 
kept informed as to how the case was proceeding. 


